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1.

Introduction

In the 2014 General Survey of the reports on theillim Wage Fixing Convention, 1970
(No. 131), and the Minimum Wage Fixing Recommeraigtil970 (No. 135), the
Committee of Experts on the Application of Convensi and Recommendations (CEACR)
defined a minimum wage agh® minimum sum payable to a worker for work performed or
services rendered, within a given period, whether calculated on the basis of time or outpui,
which may not be reduced either by individual or collective agreement, which is guaranteed

by law and which may be fixed in such a way asto cover the minimum needs of the worker
and hisor her family, in the light of national economic and social conditions’ (ILO, 2014,

p. 19).

Following a period in which its usefulness was diegd, since the 1990s a minimum wage
has again been established or strengthened in coamyries (ILO, 2016a). Reasons for this
change include increasing wage inequality in manyntries, and the prevalence of low pay
in spite of positive economic growth in some emeggiconomies, as referred to in the ILO
Global Wage Report 2016/17 (ILO, 2017a). Additionsdsons include: increased labour
and capital movements associated with social dugnpihe spread of new types of
employment contracts; and developments in indistelations, such as the reduction of
collective bargaining coverage (Vaughan-Whitehead10; OECD, 2015). There is
mounting evidence that minimum wages set at anuededevel have no negative effects on
employment. If there are any effects at all, theygenerally small and may be either positive
or negative, as mentioned by Belman and Wolfsod420Hence, if it is well managed, a
minimum wage is a useful tool in the fight agaipsverty and inequality (ILO, 2017a, pp.
24-29).

At the global level, a notable testimony to therégased salience of minimum wages is the
recent ratification by a number of States of ComreeriNo. 131. This Convention states that
all States ratifying it shall establish a systenmifimum wages. The most recent countries
to ratify the Convention include Albania, AntiguadaBarbuda, Armenia, Central African
Republic, Kyrgyzstan, Montenegro, Republic of KorBapublic of Moldova, Serbia and
Ukraine. Malaysia and Morocco ratified the Conventin 2013 and 2016, respectively,
while Bulgaria ratified the Convention in March B1As the 103rd Session of the
International Labour Conference noted, activitié@hwegard to a minimum wage have seen
positive developments in all areas (ILO, 2014,1p12).

How should minimum wages be set? Since minimum vaagerminations and adjustments
are inextricably linked to countries’ national tithwhs and history, there are no one-size-
fits-all solutions as noted at the aforemention@t4?Conference and in the ILO Minimum
Wage Policy Guide (ILO, 2014; ILO, 2016a). In pasgah 6 of the Minimum Wage Fixing
Recommendation, 1970 (No. 135) this variation isgilale solutions is noted. The minimum
wage fixing machinery may take several forms, idirlg: setting minimum wages by
statute; decisions of the competent authority, witlwithout formal provision for taking
account of recommendations from other bodies; tmBtsof wages boards or councils;
industrial or labour courts or tribunals; as wellgiving the force of law to provisions of
collective agreements. In all cases, however, cehmrsive consultations should be held
with the social partners and, where appropriatey téhould participate directly in the
process, on an equal basis.




In most countries, when the competent authoritressatting a minimum wage or making
decisions related thereto, a specialized or geivgstdution is established and is consulted.
However, some of these institutions are more affethan others and this affects the social
acceptability of the process of fixing wages, iieput legitimacy, and the likelihood of
achieving results that are in line with local ecmimcircumstances, i.e., output legitimacy.

In light of these factors, this working paper dsses the strengths and weaknesses of several
institutional designs for wage fixing machineriesl@resents concrete strategies for their
improvement.




2.

Convention No. 131 and the General Survey

The Minimum Wage Fixing Convention, 1970 (No. 13dr}icle 4, states the following:

1. Each Member which ratifies this Convention sleadlate and/or maintain machinery
adapted to national conditions and requirementgeftyeminimum wages for groups
of wage earners covered in pursuance of Articlaetetof can be fixed and adjusted
from time to time.

2.  Provision shall be made, in connection with #&tablishment, operation and
modification of such machinery, for full consultatiwith representative organizations
of employers and workers concerned or, where nch soi@anizations exist,
representatives of employers and workers concerned.

3.  Wherever it is appropriate to the nature of mhieimum wage fixing machinery,
provision shall also be made for the direct pgsation in its operation of:

(@) representatives of organizations of employersworkers concerned or, where
no such organizations exist, representatives of@raps and workers concerned,
on a basis of equality;

(b) persons having recognized competence for repteg the general interests of
the country and appointed after full consultatiathwepresentative organizations
of employers and workers concerned, where suchnarg@ons exist and such
consultation is in accordance with national lavpactice.

Comprehensive consultations and, when possibleditteet participation on a basis of

equality of the social partners in all aspectsxh§ a minimum wage, lie at the core of the
Convention. This includes the appointment of indliidls with proven competences in
relevant areas. There are reasons for such a coluastion. The participation of the social

partners enhances the social acceptability of immmm wage fixing process. If they are

fully involved, the social partners may shield Goweents from political pressures, i.e.
regulatory capture, which may result in settingrthieimum wage either too low or too high.

The social partners are best informed regardingntfesls of workers and the capacity of
companies to comply therewith. In addition, thew dacilitate the implementation and

enforcement of a minimum wage. Finally, as guansntd such an important task, their
legitimacy is enhanced, both in the eyes of thdipaimd of the State.

In order to assess how minimum wage fixing mechmasisvork around the world, the
CEACR prepared a General Survey of the reports a@mvéntion No. 131 and
Recommendation No. 135. The General Survey wasilmsesports submitted by 129 ILO
member countries in addition to numerous commerugiged by the national employers’
and workers’ organizations. The General Survey pvasented at the 103rd Session of the
International Labour Conference in 2014.

Although the General Survey dedicates one seatidhe operation of the minimum wage
fixing machinery and another section to the repregisn of the social partners, it only
briefly discusses the organizational characteggifdhe relevant institutions. The same can
be said of the recently published ILO Minimum Wadicy Guide (ILO, 2016a). A solid
institutional foundation for the minimum wage figimachinery can vastly improve the
legitimacy, fairness and outcome of the wage fixprgpcess and this working paper
complements the findings of the documents mentiafede. By combining the information
from the General Survey with other ILO and extereaburces, an analysis of the minimum
wage fixing machinery in 18 different countries waslertaken, with countries selected with
a view to ensuring broad geographical coverage.




3.

Institutional characteristics

Analysing the institutional characteristics of mmim wage fixing machineries is a complex
task. As noted by Eyraud and Saget (2005), betwe#ateral determination by the State
and bipartite agreements, there are numerousadiffeombinations and variants of more or
less binding consultations between the State amddbial partners.

There are several ways of classifying these coatsais. For example, Eurofound identifies
the involvement of five institutions: governmentsipartite bodies, social partners,
independent expert committees, and indexation bjuts/law. It also identifies each
stakeholder’'s degree of involvement as well asattimns undertaken, including provision
of a binding or non-binding recommendation, or amnio a final decision and so on
(Eurofound, 2017).

The amount of information needed for Eurofound&asslfication is substantial. Hence, this
working paper employs an ILO taxonomy based on ssessment of the degree of
involvement of the social partners. It identifiesuf major regimes and related sub-
categories:

Unilateralism (1 & 2): Government- or parliaméed- adjustments without mandatory
involvement of the social partners and with théapof using pre-set rules.

- Collective bargaining (3, 4 & 5): Social partnergn bipartite collective agreements at
the sectoral or national levels. For sectoral agesdgs, certain countries provide an
extension mechanism to all workers when specifiecage thresholds are reached.

- Social dialogue (6, 7 & 8): A social dialoguetitigion that includes social partner
representatives is either consulted on fixing aimmim wage or it proposes a minimum
wage adjustment or decides the outcome. The camtigns of social dialogue
institutions vary considerabl.

- Other mechanisms (9 & 10): In a few cases, anepnesentative institution may be
established and consulted, or the government magutiothe social partners directly
and separately.

Table 1 provides examples of countries’ minimum evdixing mechanisms and their
designation within the taxonomy described abbéve.

1 Collective bargaining is a form of social dialoghat happens in bipartite settings where onlyerad
unions and employers’ organizations appoint memtmeegt as representatives. The composition of
other social dialogue institutions can be more demBipartite-plus bodies include representatives
of other organized interest groups, including comsts, cooperatives or even independent experts.
Representatives of government participate in ttifgaand tripartite-plus institutions.

2 The literature also distinguishes between coumtribere a minimum wage is determined for the
whole economy (universal regimes) at the nationatgional levels, such as in federations, andsase
where it is established differentially for variossctors, occupations or groups of workers, as with
sectoral regimes. However, this type of distinctiomot particularly relevant in the context ofghi
working paper.




Table 1. Setting a minimum wage within various regimes
STATE UNILATERALISM
Government (1) Parliament (2)
Cyprus, Netherlands* Luxembourg, United States of
America
COLLECTIVE BARGAINING
Sectoral agreements Sectoral agreements with National collective
without extension extension mechanism (4) agreement (5)
mechanism (3)
Bipartite Denmark; Sweden Finland Belgium; Estonia
SOCIAL DIALOGUE
Consultation with social Proposal by social dialogue | Decision by social dialogue
dialogue institution (6) institution (7) institution (8)
Bipartite-plus Hungary Germany, Japan
Tripartite Bulgaria, Portugal France, Lithuania Argentina, Jordan, Mexico,
Turkey
Tripartite-plus Poland**, Romania Indonesia***, Kenya, Islamic Republic of Iran,
Malaysia, South Africa Republic of Korea
OTHER MECHANISMS
Consultation with Consultation with social
specialized institution (9) partners separately (10)
Australia, United Kingdom China, Czech Republic,
Morocco

Source: ILO (2014).
Notes: *The adjustment is related to the evolution of negotiated wages.

**The Chair of the Polish Social Dialogue Council may invite representatives of other organizations and institutions, but otherwise the Council is
tripartite.

**The Indonesian National Wage Council prior to the reforms of 2015.

3.1 Unilateral state approaches
When no formal consultations with the social patrer specialized bodies take place, the
responsibility for fixing a minimum wage lies withithe purview of the government or
parliament.

The United States of America is an example of teitd determination of a federal
minimum wage rate set by Congress on an irreguaisbas maintained in the 1938 Fair
Labour Standards Act. It is entirely within the iewf Congress to follow the course it
deems appropriate. In fact, in the past there haesm times when the minimum wage has
not been raised, e.g., during President Reagamsde

In the Netherlands, indexatidrof a minimum wage is mandated bi-annually by law (

January and July), but the Government may stillataterally if it so chooses. For example,
the Ministry of Social Affairs and Employment ca@rdgate from automatic adjustments if
it believes that the adjustments may negativelgcfémployment, or if the developments

3 Law-based indexation can be used to maintain &heevof minimum wages automatically. There
are of course disadvantages: indexation may bltwdeading to an erosion of the minimum wage’s
real value, or too high, thereby hindering the fighainst inflation (Schulten and Muller, 2014; ILO
2016a). Hence, some correction may be necessatgxation may also clash with social dialogue.
Firstly, it may be almost impossible to have aduitripartite agreement regarding the exact formula
to be employed, and this then calls for a guidslibased approach. Secondly, if a formula is
eventually agreed upon, this may be used as arsestowavoid further social dialogue.




in social security schemes are expected to regusebstantial increase in social security
contributions or taxes.

According to those in favour of it, the advantagéstate unilateralism are rapidity and
avoiding stalemates in negotiations. However, tiheag be risks involved. The social and
procedural legitimacy of a decision by decree @loty if the social partners do not endorse
the overall process. For example, decisions magdbigically motivated during electoral
cycles or crises.

3.2 Collective bargaining

Traditionally, a fundamental distinction is madetwmen regulating minimum wages
through collective agreements and having a statutonimum wage determined by means
of other mechanisms (ILO, 20164).

The most common type of collective bargaining i® on which a minimum wage is
determined by sectoral agreements that may or nmyba extended by law or by
government decision. In Finland, for example, thaidry for Economic Affairs and
Employment can extend collective agreements to rcare entire sector if certain
requirements are fulfilled. Although this is notetlcase in Denmark and Sweden, the
potential problem of coverage is mitigated by thet fthat collective agreements in these
countries cover more than 80 per cent or even 9&@et of the workforce. A national
minimum wage determined by collective bargaininghis rarest mechanism and is only
currently in place in Belgium and Estonia. Until120Greece also had this procedure in
place.

No more than 10 per cent of all ILO member Stategeha minimum wage in force that is
determined exclusively through collective bargagpisince this requires both the existence
of strong social partners and extensive coverag#ie@ive bargaining can provide an
efficient means for minimum wage determination thuiés high social acceptability and the
fact that it reflects local economic conditionsollems may arise if weakened social
partnership negatively affects coverage and sadefjuacy, as noted by Eyraud and Saget
(2005).

In some cases, a statutory minimum wage has bésmited to complement insufficient
or declining collective bargaining coverage. Dudrgadlitionally low coverage rates, this
occurred in the United Kingdom in 1999. In additidhe German case is particularly
interesting. The liberalization of the labour martkeat occurred due to the Hartz IV reforms
in the early 2000s reignited German productivityt &lso created a number of problems.
First, a rapid expansion of low-paid and precariobs that were not eligible for the social
insurance system occurred. Second, there was @n@edal the coverage of collective
agreements from over 80 per cent in the mid-1990zsk than 60 per cent two decades later.
Due to these factors, a political consensus emeatgetmining that this situation should be
remedied because the social partners were unabféetdively promote the self-regulation
of low pay.

4 There are important differences in the effectiwsnef the two regimes regarding the reduction of
poverty and inequality through a minimum wage -eoftneasured through what is referred as the
bite of the minimum wage — and its impact on ddf@graspects of inequality. Therefore, the degree
of protection offered to low earners varies betweemntries. What is important here is the notion of
equivalent protection (Kampelmann et al., 20133®): statutory minimum wages and sectoral

agreements with high coverage are sometimes regjasldunctional equivalents that provide an

intermediate level of protection against low pay.




Consequently, the German State intervened in 2015 tve introduction of a statutory
minimum wage and less restrictive criteria for élxéension of collective agreements. These
become applicable if the general interest callstmh a step, if employers and unions prove
that a majority of workers are covered, and if gieesion protects collectively agreed-upon
standards to guard against negative economic dawelots (Lesch and Vogel, 2017).

3.3 Social dialogue institutions

By far the most common way of setting a minimum &ag through social dialogue
institutions, which involve social partner represgines. As shown in Table 1, both the
composition of these institutions and the role thaye in this process can vary widely.

In the vast majority of cases, a social dialogsgtution is either consulted by a government
or a country’s parliament, or it submits an indefmart proposal, often at predetermined
times during the year. For example, by 15 Junechgear the Polish Council of Ministers
submits a proposal for adjusting the minimum waugg the planned date of enforcement to
the Council for Social Dialogue. The Council thexs 30 days to respond. Another example
is the German Minimum Wage Commission. That bodydsdts autonomous proposal to
the Federal Government, which then decides whétireake the adjustment legally binding
through statutory means.

Institutions entrusted with making a final decisaer minimum wage adjustments (subject
to various degrees of government approval) aredessmon. This scenario is the case in
the Republic of Korea. According to Eyraud and $48@05), the ratio of social dialogue

institutions that provide non-binding opinions tostitutions that make decisions is

approximately five to one on a global basis.

Full involvement of the social partners in thessitations increases the social acceptability
of the process and its fairness. However, sucsesstialways guaranteed. When a social
dialogue institution fails to agree, the outcomestrhe adjudicated by a third party, which

is usually the government. This governmental ingotent can lead to the politicization of

a minimum wage adjustment.

In some cases, consultations may become an enydy (iLO, 2014; Schulten, 2014). For
example, a government may submit its minimum wagegsal without allowing the social
partners the opportunity to discuss or table a myproposal, or it may ignore the proposals
of the social partners, or it may not sufficiengiyarantee the organization of meaningful
collective bargaining. Even in cases where consoita have been planned, they may not
come to full fruition.

3.4 Other mechanisms

Lastly, some countries apply consultation mechasishat do not fit into the above
categories but are different from unilateral deieation. Two examples of such cases are:
firstly, consultation with a specialized, but n@presentative institution, i.e. where social
partners are either not directly involved in thenivtation of members or are involved only
to a limited extent; and secondly, the option oédi, separate consultations with the social
partners.

The Low Pay Commission in the United Kingdom isexample of a specialized, but non-
representative institution since all of its membanes selected through an open competition
and commissioners perform work as independent &xpkr contrast, governments in
countries as diverse as China, the Czech Repuldidvrocco consult the social partners
separately and without the involvement of a spedifstitution that is entrusted with fixing
a minimum wage.




Provided that minimum wage determination followsia and independent process that, in
principle, guarantees a balanced decision, there isason to believe that such mechanisms
are less effective than the other types of consoitanentioned above.




4. Case study analysis
The selection of cases is based on a wide geog@pkpresentation of countries where the
minimum wage-fixing institution includes a signdiat role for the social partners. It
excludes countries where the state sets the minimage unilaterally as well as those that
rely on collective bargaining as the sole meargetérmining the minimum wage.
These 18 selected cases are listed in Table 2.

Table 2: Institutions responsible for the statutory regulation of a minimum wage

Region Country and responsible institution

Africa Egypt: National Council for Wages*
Kenya: Wages Councils
Morocco: Separate consultation of the social partners

Senegal: National Labour and Social Security Consultative Council

Americas Argentina: National Council for Employment, Productivity and the
Minimum Subsistence and Mobile Wages

Mexico: National Commission of Minimum Wages

Arab States Jordan: Tripartite Committee for Labour Affairs

Asia Pacific Australia: Fair Work Commission
Indonesia: National Wage Council**
Islamic Republic of Iran: Supreme Labour Council
Japan: Minimum Wage Council
Malaysia: National Wages Consultative Council

Republic of Korea: Minimum Wage Council (part of the Minimum
Wage Commission)

Europe Germany: Minimum Wage Commission
Poland: Social Dialogue Council
Romania: National Tripartite Council for Social Dialogue
Turkey: Minimum Wage Fixing Board

United Kingdom: Low Pay Commission

Source: ILO (2014).
*The National Council for Wages in Egypt has been inactive for a number of years.
**Prior to the 2015 reforms.




4.1

The following paragraphs examine the charactesisticd procedures of these different
institutions, including issues such as the nomimatif the chair and the number, gender and
representativeness of members and external expengll as how they operate in terms of
reaching a quorum, voting and final decision-making

Nomination and representativeness of the social partners

The effective implementation of Convention No. ¥8duires that the social partners must
be consulted when fixing a minimum wage. This impliwo things: that the institutions
involved have a composition that is appropriate, that representatives of employers and
workers are included, and that representativenéssia are in place in order to enable the
selection of the most representative organizations.

Regarding the nomination of workers’ and employegptesentatives, the case studies show
that five different procedures are being followed:

1) the employer and worker representatives arerrdeted by law (e.g., the chairs of
employers’ confederations and representative tradens at the national level are
members of the Romanian National Tripartite CoufwilSocial Dialogue);

2) there is direct nomination by the employer aratker organizations (e.g., in Egypt,
the Islamic Republic of Iran, Jordan, and Mexicoronversely, indirect nomination
(e.g., the National Labour Board in Kenya);

3) the employer and worker organizations propose @nmore members who are then
appointed by the government or the country’s clfaig., Germany, Poland, the
Republic of Korea and Senegal);

4) an open competition is announced by the govembn(e.g., the Department for
Business, Innovation and Skills routinely announeasancies for the Low Pay
Commission in the United Kingdon?);

5) unilateral appointment by the government (dtge, Minimum Wage Council and the
Prefectural Labour Bureau, as provided by Cabimeie©in Japan; and the National
Council for Employment, Productivity and the MinimuSubsistence and Mobile
Wages in Argentina) or based on its recommenddi@og., the Governor-General
appoints members to the Fair Work Commission intralig).

Whether or not there is fair representation oféhwloyers’ and workers’ organizations in
a given country is closely linked to the type ofmoation that prevails. The main distinction
is between countries where representativenessiigfly assured and those where it is not.

For example, both the Australian Fair Work Comnaissand the Low Pay Commission in

the United Kingdom require that knowledge in empleyt-related matters be a main
criterion for appointment. The difference is thia¢ t_.ow Pay Commission designates its
members as either workers’ or employers’ repres@atabased solely on their individual

area of expertise.

Where some degree of representation is assuredlitieslmay vary considerably, ranging
from the issuance of generic criteria for worked @mployer organization representation,

5 However, the members of the Low Pay Commissionkvas independent experts. Technically
speaking, they are neither workers’ nor employmgtesentatives, although they are required to have
a background in either business or worker relations

10



as is the case in Japan, Jordan, Malaysia, Mexiddveorocco, to more formal criteria and
requirements.

In Germany and the Republic of Korea, central eygigl and workers’ organizations
propose prospective members. In Kenya, Wage Couresttings do not occur without the
presence of the Central Organization of Trade Una@rihe Federation of Kenya Employers,
while in Senegal, the most representative workensl employers’ organizations propose
eight members each in the industry sector, foeaommerce and banking, one in agriculture
and one in cooperatives. In certain cases, deteilegtia exist for one social partner only:
in the Islamic Republic of Iran, worker represeineg are selected by the High Centre of
the Islamic Labour Councils; in Egypt, members lté General Federation of Egyptian
Trade Unions are responsible for selection; in Atig@, the employers must represent both
the State as an employer and 12 different secfastivity. Even more detailed provisions
are in place when the national social dialoguetingin is directly responsible for wage
setting, as is the case in Poland. In Turkey, fegresentatives are elected by each of the
employers’ and workers’ organizations that have rfust workers in various sectors of
activity.

4.2 Nomination of external experts

Several councils that discuss minimum wages, incgudouncils in Egypt, Germany, Iran,
Japan, Kenya, Malaysia, Mexico, the Republic ofdégrRomania, Senegal, and the United
Kingdom, also allow for the presence of externglezts, such as academics or practitioners.
These stakeholders may be chosen based on spsmliiction criteria prescribed by law.
They may or may not be nominated with the appro¥/éthe social partners and may or may
not have a vote during the decision-making procEsste is a common perception that their
presence enhances the legitimacy of a council’ses.

Convention No. 131 states that, where it is appatgprto the minimum wage fixing
machinery that experts participate in its operatiuch experts shall be “appointed after full
consultation with representative organisationsropleyers and workers concerned, where
such organisations exist and such consultatiom isdcordance with national law or
practice”. Experts are individuals that have corape¢ regarding the representation of the
general interests of a country, as provided in @atien No.131. Recommendation No. 135
specifies that experts should be suitably qualifiredependent persons who may, where
appropriate, be public officials with responsild@g in the areas of industrial relations or
economic and social planning or policy-making.

Although the representation of employers and unis@assured in the majority of cases, the
social partners are not always involved in the mation and appointment of external
experts. Several practices are followed as peexaenples below:

1) the central employers’ and workers’ organizagitiave the right to nominate experts
(e.g., within the German Minimum Wage Commissidrg social partners nominate
and the Federal Government appoints);

2) open competitions are announced by the governfeem, Low Pay Commission in
the United Kingdom);

3) the institution’s members select experts, thaguiring the agreement of the social
partners (e.g., the Tripartite National Council 8ocial Dialogue in Romania), or the
chair invites external experts to participate (etlge National Council for Wages in
Egypt; the National Commission of Minimum Wagedaxico);

4) proposals and nhominations are made by the Gmaarh(e.g., the Islamic Republic of
Iran, Japan, Malaysia, the Republic of Korea, agwe§al).

11



4.3

In a number of countries, there are explicit rideging that external experts shall be truly
independent or unaffiliated. In Malaysia, the em#gtrexperts must not be public officers,
employers or members of any trade union. In Germtngy cannot be employed by either
employer or worker organizations or institutionsltas funded by either of these groups. In
other cases, there are no such restrictions, therraompetence and skills criteria must be
upheld. Examples include academic requirementsh& United Kingdom, detailed
provisions that are outlined in the Republic of &oror being a member of the Supreme
Council for Industry, as is the case in the IslaRépublic of Iran.

As for voting rights, Germany, Egypt, Mexico andh8gal are examples of countries in
which external experts do not vote.

Chairperson

Appointment of a chairperson to a minimum wage ctduor commission is not a
requirement under Convention No. 131 or Recommémuaio. 135. However, this is often
key for the effective functioning of a minimum walgedy. Particularly in cases where the
chair is vested with special voting rights, inclugliwhen a council is equally split on an
issue and the chair has the deciding vote, theakpartners should ideally be directly or
indirectly involved in his or her appointment. Taeare several ways in which the
chairperson may be chosen:

1) the chair is appointed by State officials ingé@ntina (Minister of Labour), Australia
(Governor-General upon recommendation by the Gowem), Germany (Federal
Government with a joint proposal by the social pars), Kenya (Minister of Labour),
Malaysia (Minister charged with responsibility fdruman resources), Mexico
(President of the Republic), Poland (PresidenhefRepublic), Turkey (Minister of
Labour and Social Security);

2) the council is chaired by the Minister of Laboumlan equivalent position in France and
the Islamic Republic of Iran. In Jordan, the Labdlinister has three deputies: the
Secretary-General of the Ministry, the Presidemtdhe Jordan Chamber of Industry
and the Jordan Chamber of Commerce, which rotatéftze President of the Jordan
General Federation of Labour Unions. In Romania,Nhational Tripartite Council for
Social Dialogue is chaired by the Prime Ministed dhe deputy is the Minister for
Labour, Family and Social Protection;

3) the chair is selected internally from the MinimiVage Council in Japan;

4) the Low Pay Commission in the United Kingdonaispecial case, because even the
position of chair is selected through an open cditipe.

Regarding the chair’s affiliation and independerseweral solutions are possible. In Japan,
the chair must be independent from the tripartd®rs and must be elected by council
members from stakeholders who represent the puitécest. In Malaysia the position may
not be filled by a public officer or an employeraunion representative and, in the United
Kingdom, the chair must represent the public irgere

In Poland, the chair of the Social Dialogue Couraiiates between the Government, unions
and employers on an annual basis. In Turkey, the chselected by the Minister of Labour
from among members of the Minimum Wage Fixing Boahi have been appointed by the
Minister itself.
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4.4

Number of members

There is no universal rule stipulating the numbdenembers in the minimum wage councils
or commissions. Several countries mandate a speuifnber. For example, Germany, the
Islamic Republic of Iran, Senegal, Turkey and thetédl Kingdom are among those with
such mandates. A number of councils operate withegified range of representatives; for
example, the Mexican National Commission of MinimWiages is composed of five to
fifteen representatives each of employers and werkehile the Malaysian National Wages
Consultative Council comprises, at maximum, 29 mansiat any given time, of which there
are at least five representatives each for workersployers, the Government and
independent experts. Finally, a few statutes indieamandatory ratio between the number
of representatives of the social partners. Emplkysorkers and external experts in Japan
have an equal number of representatives. The sartreid for employers, workers and
government officials in Jordan. In Indonesia, tmepprtion of workers, employers and
government representatives in the National Wagen€ibwas 1:1:2. Experts and academics
were appointed based on the needs of the institutibose total number of members had to
be an odd numbef.

Although, in theory, the number of members on ancdishould not matter, in practice the
number does give rise to several trade-offs that have opposite effects. Two of these
trade-offs are of particular interest: the tradefoétween the number of members and
effectiveness, and the trade-off between the numberembers and representativeness.

On the one hand, with regards to the first tradetbe work of Tsebelis (2002) on veto
actors shows that the higher the number of actonsiembers of a council, and the greater
their divergence on a policy issue, the lower thances of agreeing on a solution that
departs from the status quo. Hence, for the sakéfiofency, smaller councils are preferable
to larger ones. The more numerous the membersaiiracil the more difficult it is to reach
a decision, especially if the voting method requingh, qualified majorities.

On the other hand, with regards to the second ‘néiciéhe fewer the members, the more
difficult it is to represent the plurality of vieved the employers and workers. Therefore, in
order to achieve better representation, it wouldatleisable to increase the number of
representative council members. There are, howe¥factive ways of reconciling these

tensions.

Specialized commissions are often either small ediom-sized. Small commissions of
between eight and ten members are the norm in Gerntlhhe Islamic Republic of Iran,
Kenya and the United Kingdom, while Egypt and Tyrkeith 15 and 16 members
respectively, are part of the medium-sized groumpalr groups composed of just three or
four members would probably not be adequate toaguee that all relevant interests are
sufficiently represented. Moreover, it is importai®t guarantee that social partners
participate meaningfully in all decisions throubk setting of quora, that is, the requirement
for the presence of a minimum number of membewder for decisions to be valid. By
doing so, it is then possible to employ a varidtyaiing methods, ranging from unanimity
to a simple majority, and still be assured that gbeial partners have contributed to the
decision-making process.

In many countries, however, there are numerous raesnhithin a commission, especially
where the national social dialogue institution litse part of the minimum wage fixing
machinery. For example, in Poland, the Social Rjaé Council has approximately 60
members. Large forums exist in other countries al§ mcluding the following examples:
Argentina, with 32 members, Malaysia with up to &@xico with up to 33, the Republic of

5 Prior to the 2015 reforms.
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4.5

4.6

4.7

Korea with up to 27, and Senegal with approximatdfy The higher numbers of

representatives assure representation of difféngertests, but effectiveness is not always
guaranteed. For example, after negotiations aPtiish Social Dialogue Council failed to

yield positive results in 2016, the Government atertally adjusted the minimum wage

(Eurofound, 2017).

Striking a balance between these trade-offs regjairumber of steps. Firstly, an appropriate
quorum must be determined. It is not sufficienttfee majority of members to be present,
as there may be social partners who are underegezsor excluded. In the Republic of
Korea, for example, there is the additional requiat that at least one third of worker and
employer representatives be present in order foisas to be valid. Secondly, there are
ways to increase effectiveness, such as by rasgitte number of votes that can be cast.
The 22-member Slovenian Economic and Social Couwtiich is tasked with conducting
consultations on minimum wages, allows each squaginer and the Government to cast
one vote, regardless of the number of their respeotpresentatives.

Gender balance

With regards to the gender balance of the variouscils, although there have been some
positive recent trends, the overall situation rSifam satisfactory. For example, Molina and
Guardiancich (2017) reported that in 2016 the pribgo of women in national social
dialogue institutions was less than 20 per cemteiarly half of European Union Member
States. Nonetheless, some good practice has emerged

In Germany, the Minimum Wage Commission is composiethree members each from
workers’ and employers’ organizations and two iredefent experts proposed by the worker
and employer organizations. For each group, at ts@smember must be a woman and one
a man, so as to guarantee gender balance. In ted@a province of Saskatchewan, the
Minimum Wage Act provides for the creation of a Minm Wage Board with five members
appointed by the Lieutenant Governor of the Couwéilvhom two must be women.

Quorum and voting

The quorum for a valid deliberation in a councilvesll as its voting procedures chiefly
depend on its composition and the number of members

The voting procedure requires a quorum in the ¥alg countries: Argentina (two thirds),
Germany (half of the members with voting rights3laimic Republic of Iran (seven
members), Malaysia (two thirds, including the chrin), Mexico (51 per cent), Republic of
Korea (majority, including at least one third of nker and employer representatives),
Turkey (ten members, or two thirds).

As for voting, consensual decision-making eithepagthe social partners or among all of
the members is the norm in Jordan and is expeected introduced in Romania (Eurofound,
2017). Simple majorities are needed in Germany |dlznic Republic of Iran, Malaysia,
Mexico, the Republic of Korea and Turkey. Only irgl@ntina is a qualified majority of two
thirds of total attendees needed in order to pesdutions.

Final decision

When the ordinary voting procedure does not lead tecision regarding the minimum
wage, either during consultation or negotiationcpaures, it is often the government that
has the final word. For example, this is explicififated in guidelines in Senegal. The
Senegalese National Labour and Social Security @tative Council’'s board meets at least
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once every six months. The Minister responsiblel&our submits relevant documents
regarding the prospective minimum wage and thedbbas 30 days following the start of
the session to issue an opinion. If no alternatipénion is put forward within the
aforementioned period, the original proposal isstdered to have been met with consensus.

There are several interesting cases where somefsadithoc adjudication procedure exists
in the case of a disagreement between the stalesategotiating the fixing of a minimum
wage. Such a mechanism is most needed when thal staiogue institution is given
responsibility for deciding on the minimum wage apécific voting procedures are in place.
Among the case studies, we extracted the followhogedures:

1)

2)

3)

the chair of the commission charged with fixanginimum wage has special decision-
making powers. In Malaysia and Turkey, the votthefchairperson decides in the case
of a tie. In Mexico, the votes of the absentee mexshre assigned to the chairperson.
In Germany, the Minimum Wage Commission chairpeffash abstains from voting,
but if the resolution does not achieve a majorignt the votes that are cast, the
chairperson proposes a compromise. If this propradial the chairperson will cast a
vote;

the council of ministers is charged with takihg final decision, albeit with limitations,

if the relevant committee cannot agree. In Pol#rte Social Dialogue Council does
not reach an agreement, then the Council of Mirsstecides. As a safeguard, it cannot
fix a minimum wage lower than the figure contaiimethe original proposal. In Jordan,
if the National Tripartite Labour Committee cannedch a unanimous decision, then
the proposal is submitted to the Council of Ministso that it can determine the
minimum wage;

the government cannot unilaterally impose a mimh wage in the case of
disagreement with the relevant committee. HowewerJapan, Malaysia and the
Republic of Korea, the proposal can be sent backafee-examination. The Korean
procedure is presented below, as it is the mospoeimensive of the three (see box 1.)

year, begins deliberations when requested by the Minister of Labour and Employment. The Council has 90 days
to submit a proposal to the Government. Once received, the Minister must immediately announce the proposal
publicly. Subsequently, national level representatives of workers and employers have ten days to raise any
objections to the proposal by sending a letter to the Minister.

minimum wage proposal received from the Minimum Wage Council, the Minister will request that the Council
deliberate the proposal once again and subsequently submit a revised version. The Council then has the option
of either changing the initial proposal or confirming it in a period of no less than ten days. In order for a confirmation
of the initial proposal to be completed, there are strict requirements: if the Minimum Wage Council votes with all
members present and a two-thirds majority, then the Minister of Labour is obliged to fix the minimum wage in
accordance with the proposal. The minimum wage shall then come into force on 1 January of the following year.

Box 1 Resolution of disagreements over minimum wage fixing in the Republic of Korea

The Minimum Wage Council of the Republic of Korea, which is charged with fixing the minimum wage each

If the Minister considers a submitted objection to be reasonable or believes that there are issues with the

15






5.

Concluding remarks

This working paper has analyzed the role of thaatqmartners, and social dialogue in
particular, within the minimum wage fixing machigesf ratifying countries, as provided
for by Convention No. 131. Its primary purpose wasoutline different practices in
institutional design and to highlight those praesichat improve the legitimacy of the
process and the final output of minimum wage fixing

The following general conclusions are drawn.

Social dialogue, in the form of direct particijatior consultation of the social partners,
increases the procedural legitimacy of the wagmdiprocess, as well as its output
legitimacy, because the social partners are moswilatgeable regarding prevalent
conditions in the labour market. Evidence-basedabatialogue also requires that
reliable and timely data and analysis be providettié social partners by government or
by independent experts in order to help them fopmions.

However, not all institutional configurations thiavolve the social partners are equal in
their effectiveness. There is a need to carefulsigh institutions so that the
effectiveness of social dialogue can be optimizetilead to decisions that take the views
and arguments of the social partners into condiderdo the fullest extent possible.
Decision-making rules must be established, inclgdor situations in which the social
partners cannot reach an agreement on a deciseoreaommendation. This is a critical
condition to avoid deadlocks that may be harmflddth sides.

Once an institutional form for the wage fixing mangry is chosen, there are some additional
features to be considered.

The requirement in Convention No. 131 that théad@artners be consulted when fixing
the minimum wage implies that the related counoilscommissions have included
representatives of employers and workers, and theit nomination follows pre-
determined and objective criteria (ILO, 2017b):

1) the social partners can either directly nomimateropose the representatives that
are to be confirmed by the government subsequeltth procedures assure a
high degree of representation and are preferredinitateral governmental
appointment or excessively rigid legal rules, whioay not reflect changing
circumstances in the representativeness of soeidhgrs (e.g., the head of a
specific trade union or employers’ organizationihgwa pre-established seat on
the minimum wage council);

2) contextually, there must be pre-determined dojelabive criteria in order to select
the most representative social partners. One aplpiiedo follow the pre-existing
rules regarding representation and apply themgadluncil that is overseeing the
fixing of the minimum wage, such as is the cas&armany, the Republic of
Korea, Senegal and other countries

An effective way of increasing the authoritativesef the institution fixing the minimum
wage is by including independent experts in the@ss. Their involvement is beneficial
since they provide technical expertise and advie¢ strengthens the soundness of the
analysis on which the institution’s recommendatiaresbased. This in turn enhances the
credibility of the minimum wage machinery.

1) There are essentially two methods to appoirdreal experts: through the direct
consultation of workers’ and employers’ organizasioor by resolution of the
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minimum wage council itself, provided that it idfstiently representative of the
social partners’ views and positions;

2) Moreover, it is generally considered good practio have the external experts
represent the general interest and not be affiliaiéh either of the social partners.

3) Itis not necessary to grant voting rights tpexxs.

Chairs of minimum wage councils play a cruciakra@s they are often the final arbiters
in cases where an agreement among the partness possible. The election of a chair
by a council, or a government appointment aftesatiation with the social partners are
both considered good practice. Oftentimes the neinf labour holds this position, and
this enhances the political salience of the prqocgsesvided that it does not
disproportionally concentrate authority. An opemeetition to fill the position, as is the
case in the United Kingdom, is a method of selactibat can ensure political
independence and recognized competence.

The size of a council is a relevant factor forueimgy smoothly functioning operations.
Despite the absence of specific guidelines, smallmedium-sized councils are
considered to be a good compromise: in Germarpeogight members of the Minimum
Wage Commission, three represent workers, threeesept employers and two are
experts; with the Low Pay Commission in the Unik@édgdom the ninth member of the
Council is the chairperson; in Kenya, Wages Cosrnitlude up to three representatives
each of employers and workers and up to three rmadteaxperts in addition to the
chairperson. Relatively small councils ensure agqadte representation of the social
partners, but they also avoid the risk of paralytséd sometimes characterizes decision-
making in much larger fora.

Only a few countries have a rule in place regayrdire gender composition of a council.
Good practice in this regard is observable in Gesmahere each social partner has to
appoint at least one woman and one man as repaéisest This same rule applies to
external experts.

The quorum and voting mechanism within a minimuage council depend on its size
and composition. In order to ensure that all pastraee represented while maintaining
an uncomplicated voting structure, it is importenstipulate that a minimum number of
representatives of each social partner is presentgl decision-making. This is a

requirement in the Republic of Korea, for example.

The final decision is often the result of a vdtewever, when no agreement is reached
by the social partners, the government often makesilateral decision, and this may

reduce the legitimacy of the adopted wage rateurber of mechanisms can be put into
place to mitigate such an outcome:

1) if a government has final decision-making powhkis can be subject to certain
limitations, such as is provided in Polish legiglat for example. Alternatively,
the government’s decisions can be guided by tramapadjustment criteria;

2) if a government objects to a minimum wage cdisdiecision, it can send the
proposal back to be re-evaluated by the counailudfin various mechanisms, a
protocol that exists in several Asian countries;

3) if the chair of the minimum wage institutionviested with extraordinary voting
rights, he or she should either be independent) e case of Japan, or jointly
nominated by the social partners, as is the caGsimany.
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— Ley de Contrato de Trabajo, Ley No. 20.744, 13/ N1976.
— Ley de Empleo, Ley No. 24.013, partially promuéghon 5 December 1991.
— National Council for Employment, Productivity atide Minimum Subsistence and
Mobile Wages, 2017, https://www.argentina.gob.abéjo/consejodelsalario [accessed 20
May 2018].

Australia
— Fair Work Act 2009, No. 28 and amendments, 2009.
— Fair Work Commission, https://www.fwc.gov.au/ ¢assed 20 May 2018].

Egypt
— Egyptian Wakayeh/Government Bulletin, Issue N&7.1Prime Minister's Decree No.
983 of the Year 2003 Concerning the Establishméiat National Council for Wages, 21
June 2003.

Germany

— Federal Law Gazette [BGBI.] Part I, p. 1348, §32Minimum Wage Act of 11 August
2014, as amended by Article 2 of the Act of 17 Haby 2016, 17 February 2016.

— Minimum Wage Commission, https://www.mindestlohn-
kommission.de/DE/Home/home_node.html [accessed 20 2018].

Indonesia
— Law No. 13 on Manpower, 2003. Responses in GéBeraey only.

— Government R No. 78 on Salaries Law, 2015. Mimimwages are now regulated in
Indonesia by this law.

Islamic Republic of Iran

— Labour Code of 20 November 1990. Rouznameh Raémi13387, pp. 114, 17 February
1991.

Japan
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— Minimum Wage Act, Act No. 137, 15 April 1959.
Jordan
— Labour Code, Law No. 8 of 1996. 2 March 1996.
Kenya
— Labour Institutions Act, Act No.12, 2007.
Malaysia
— Laws of Malaysia Act 732, National Wages CongideaCouncil Act, 2011.
Mexico

— Ley Federal del Trabajo. Texto Vigente. Publicadcel Diario Oficial de la Federacion
el 1 de abril de 1970. 1 April 1970.

Morocco

— Code du Travail, Dahir No. 1-03-194 du 14 rejebtant promulgation de la loi No. 65-
99, 11 September 2003.

Poland

— Ustawa z dnia 24 lipca 2015 r. o Radzie Dialogwt8cznego i innych instytucjach
dialogu spotecznego, Dz. U. z dnia 27 sierpnia 2025 August 2015.

— Social Dialogue Council, http://www.dialog.govgiblog-krajowy/rada-dialogu-
spolecznego/ [accessed 20 May 2018].

Republic of Korea

— Minimum Wage Commission, http://www.minimumwagelg/eng/main.html
[accessed 20 May 2018].

Romania

— Legea dialogului social nr. 62/2011, 10 May 2011.
Senegal

— Code du travail, Loi no 97-17 du ler décembrer199December 1997.
Turkey

— Labour Law No. 4857. Official Journal — 25134,Jithe 2003.

— Regulation on Minimum Wage. Official Journal -528, 1 August 2004.
United Kingdom

— National Minimum Wage Act, 1998.

— Low Pay Commission, https://www.gov.uk/governnmerganisations/low-pay-
commission [accessed 20 May 2018].
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